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Towards a more proactive introduction of the Energy Charter to new regions

The issue of sustainable and affordable energy access is rapidly gaining importance. Therefore financing 
energy infrastructure remains one of the biggest challenges for governments and private companies. In the 
era of globalisation, foreign direct investments (FDI) play a crucial role not only in infrastructure capacity 
building but also macroeconomic growth.

In this light it is essential for developing countries to guarantee stability on the market and transparent 
rules for investment flows. It will thus have positive impact on strengthening benefits of FDI and will enable 
particular countries and energy industry to enter emerging economies with capital, staff personnel or 
technological know-how.

The most valuable advantages are based on aggregating domestic investments and creating positive 
image of particular economy. Those factors play a crucial role when many regions and countries are being 
impacted upon by the current recession and decreasing growth.

The potential benefits of implementing multilateral investment framework should be addressed mainly to 
the countries in transition to demonstrate the potential profits of joining existing regimes such as raising 
investment attractiveness, coherence and maximising advantages of liberalisation due to reforming the 
energy market. It has already been proven that good regulations are essential to attract relevant entities to 
invest capital into the energy sector in different countries.

Thus the main purpose of this assessment is to demonstrate that one of the most important provisions of 
the Energy Charter Treaty (ECT) is that on investment promotion and protection as well as creation of stable 
regulatory framework which therefore may bring potentially interested public and private sector to the 
country which has ratified the Treaty.

The paper should also serve as a tool to raise political awareness within the targeted states in Expansion 
and Outreach policy linking different topics like global energy governance, attractiveness of the Energy 
Charter or ratification of the Treaty and potential benefits after acceding to the ECT. The special context of 
current trends in global and regional energy sectors will be also emphasised.

It should also be noted that it is extremely difficult to assess the real impact of the Treaty in terms of financing 
energy projects in a global scale due to lack of any statistical data or methodology. Therefore, this paper 
will try to examine how investment promotion and protection provided in the ECT may become more 
visible and more useful for raising the profile of the Charter on a basis of its core values. The analysis will be 
completed by the author’s suggestions and recommendations related to future Energy Charter Secretariat’s 
efforts concerning possible actions towards expansion and outreach policy on a basis of the links between 
multilateral agreements and FDI.

Global investment governance and the Energy Charter

The landscape of institutions and organisations trying to regulate investment area has been changing 
and evolving for many years. Energy is considered as one of the most important elements of the 
economy. Therefore global energy issues have become more visible in the international agenda. 
Current discussion on global energy governance may serve as a reminder of one of the most valuable 
provisions of the ECT related to investment protection and promotion as well as uniqueness of dispute 
settlement mechanisms.

The placing of the Energy Charter in a central position among other institutions would be well-founded. 
There needs to be a realisation that evaluation of global interdependence brings an excellent moment to 
raise the ECT profile on a basis of investment provisions. Some of the aspects need urgent solutions but 
achievement of long-term goals depends on reliable and harmonised common actions in the international 
arena. The Energy Charter may play the important role of initiating comprehensive discussion about 
challenges in the energy investment field in 21st century that might attract new countries to the ECT, 
including emerging new major players in energy sector like China or India.
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For some experts, the ECT is considered as a limited framework since the key energy players, notably energy 
producers remain outside the common rules. This might have an effect on the diminishing chances for 
establishing global governance on the basis of the Energy Charter.2 Nevertheless, this hypothesis is only 
partly reasonable. After all it cannot be forgotten that Energy Charter Treaty provides common international 
rules over almost all aspects known in investment cycle.

This means that the governance on the basis of the Charter would be achievable due to broadly 
accepted provisions by more than fifty countries now, with chances of further expansion. The question 
appears when this prominent group of members will be enlarged with a significant number of new 
states which in turn might create specific domino effect on authentic perception towards ECT among 
political leaders.

One of the most strategic goals for the future years will be to broaden the geographical scope of 
international agreements, which create conditions that will encourage competition and raise investment 
attractiveness. The role of international and regional institutions has been constantly growing. Having 
in mind current challenges concerning energy demand growth or existing barriers for uninterrupted 
growth and economic stability, there is no other way than strengthening ties between developing 
countries and international organisations towards supporting investment flows and establishing 
efficient policies.3

Foreign direct investments in the light of potential benefits for host countries

The rapid growth of international investment flows, which has been seen in the global economy since the 
early 1980s is a result of changes that had started in two different stages: regulatory and technological. 
First, many countries limited controls on inflows and outflows from/to abroad. Second, the development 
of information and communication technologies liberalised international capital flow sector. Third, in 
response to the changes in regulatory and technology context, the investors could have administrated 
assets and managed the differences between the countries with regard to the risk and potential profits. As 
a result of those changes, the huge growth of international investments had become a significant issue and 
the biggest rate of FDI had been recorded at the beginning of 21st century.4

One of the most common ways of making FDI is through mergers and acquisitions. FDI, under the 
International Monetary Fund (IMF) and Organisation for Economic Cooperation and Development (OECD) 
definition is an action initiated and finished in order to obtain permanent influence on the activities of the 
entity in other country, on the other hand to take over the control of the firm.5 It may be reflected by joint-
venture companies and could pose a way to start common investment actions in a host country.

Moreover, FDI would strengthen the macroeconomic growth although it should be noted that the input 
of FDI depends on the level of liberalisation and maturity of regulations. FDI may positively affect power of 
the domestic economy and strengthen labour market. There is also strong belief that openness to foreign 
investors might increase the profile of host countries on the international scene as well as mobilise deeper 
private sector involvement.�

A few of the most important benefits which country may attain from FDI are:

1) attracting international community by liberalisation

2) getting capital, know-how, modern technology, methods of management and marketing strategies

2 Jan H. Keppler; Christian Schülke, Investing in the Energy Sector: An Issue of Governance, 
http://www.sefalliance.org/fileadmin/media/sefalliance/docs/Resources/Green_Economy/IFRI_Investing_in_Energy_KepplerFeb2009.pdf.

3 International Energy Agency, Energy for all: financing access for the poor, 
http://www.worldenergyoutlook.org/resources/energydevelopment/energyforallfinancingaccessforthepoor/.

4 BRE – BANK, CASE – Centrum Analiz Społeczno – Ekonomicznych, Rola inwestycji zagranicznych w gospodarce, 
http://www.nbportal.pl/library/pub_auto_B_0001/KAT_B2154.PDF.

5 Ibid.
� OECD, Overview Foreign Direct Investment for Development: Maximising Benefits, Minimising Costs.
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3) raising the competitiveness of the host economy

4) enlargement of the market

5) improvement of management skills

The means of maximising benefits of FDI are strongly connected with an early attractiveness of the 
market and economy. From the very beginning of the market reforms, the public authorities should take 
care of mobilising domestic capital, increasing productivity and introducing reliable regulatory solutions, 
preferably on a basis of extensive multilateral energy agreement.

Investments in view of the Energy Charter Treaty

With more than 20 years of experience in investment field, the Energy Charter promotes and protects FDI 
as a core issue under legally binding and non-binding provisions developed during Energy Charter Process. 
Moreover, the Charter underpins the strengthening of macroeconomic development, as the energy is 
considered as an essential aspect of global growth. The Charter also provides a prominent platform for 
conducting dialogue between governments and industry representatives.

Many experts emphasise that multilateral investment treaties (MIT) play an effective role in promoting 
and protecting investments, bringing capital from developed to emerging countries, strengthening 
economic cooperation between different types of private and state-owned entities. The ECT has been 
recognised as the main legally-binding document in the energy sector since the initiative has been 
launched in 1991 among the states of Eurasia. The ECT entered into force in 1998 and to date has 
been signed or acceded to by fifty-two countries. In the space of few decades, the energy sector has 
become an area of increasing of interests between politics, industry, international organisations and 
institutions. In order to protect international investments, all the stakeholders signed the Treaty which 
until now remains the only legally binding multilateral document under international law which fully 
regulates energy cooperation.

There have already been several international discussions and negotiations among the world community to 
open up national economies by establishing broadly acceptable framework which would fully regulate 
the issue of FDI and accessibility to the markets around the world. Most of the initiatives have not 
succeeded and therefore authentic global governance concerning energy-related investments has not 
been achieved yet. This in turn has led to fragmentation in the view of different aspects. However, against 
this background, the Energy Charter initiative comes to light as the most extensive effort done so far 
towards global framework and remains the most promising existing legal instrument for strengthening 
ties between different countries and investors on the global and regional scale.

One of the results of the political initiative under the Energy Charter is the unique success of achieving 
the negotiation of the Treaty, a legally-binding document which supports sufficient, sustainable 
international investments upstream and downstream and has significant input on reducing non-
commercial risks of investment. Article 2 of the Energy Charter Treaty describes the main purpose of 
the document:

“The Treaty establishes a legal framework in order to promote long-term cooperation in 
the energy field, based on complementarities and mutual benefits, in accordance with the 
objectives and principles of the Charter”.�

Part III of the ECT “Investment Promotion and Protection”8 has been the essence of the whole document 
and even though the provisions concerning Investment are not sufficient in view of the current challenges, 
the Treaty has been considered as the greatest success ever achieved in the field of investment rules 
in the global context. The Charter’s principles are still considered useful and relevant for international 

� Energy Charter Secretariat, 1994 Treaty, Energy Charter, http://www.encharter.org/fileadmin/user_upload/document/EN.pdf.
8 Articles 10-1� of the ECT.
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cooperation in the energy field. However some core values have to be “refreshed” to maintain global 
interest on Treaty’s relevance for today’s international energy trade.

Legal background

The ECT is the first and so far the only multilateral convention on investment protection. As set out in the 
document, the Treaty’s provisions focus on five broad areas:

• protection and promotion of foreign energy investments, based on the extension of national treatment, 
or most favoured nation treatment (whichever is more favourable)

• free trade in energy materials, products and energy-related equipment, based on WTO rules

• freedom of energy transit through pipelines and grids

• reducing the negative environmental impact of the energy cycle through improving energy efficiency

• conducting for the resolution of State-to-State or Investor-to-State disputes9

As far as the provisions of the ECT are concerned it is important to specify these related to the investment 
area. All of these are laid down in section III of the Treaty and include:

• Fair and equitable treatment of the investments of Investors of other Contracting Parties

• The investments have to be treated no less favourable than what is usual for own investors

• Investments shall not be expropriated, nationalised or subjected to measures which have an effect 
equivalent to expropriation or nationalisation

• Contracting Parties guarantee freedom to transfer funds in and out of the country without delay and in 
a freely convertible currency

• If two or more Contracting Parties enter into a prior or subsequent international agreement, the provision 
more favourable to the Investor shall govern where there are disparities10

On the basis of the above, due to the regulatory character of the Energy Charter Process, the overall 
Eurasia region obtained a legal instrument for the cooperation, particularly in the areas such as: 
opening the markets for foreign investments, improving the competitiveness in the energy sector, 
facilitating accessibility to natural resources and exploration on a fair trade conditions and promoting 
energy efficiency.11

Energy sector investment trends in recent years: 
why global investment governance is currently needed

Remarkably changeable and polarised energy market

Energy demand will continuously rise and the question appears how to guarantee sufficient level of 
energy supplies in the coming decades. The most challenging regions where the demand is going to 
increase the most are Southeast Asia and Sub-Saharan Africa. Other developing regions and countries 
will also need enormously larger amounts of energy. One of the biggest concerns is the financial 
aspects and how to resolve the problems based on limited capital on the market. It should not be 
forgotten to also assess legal instruments which might serve as leverage for raising attractiveness of 
each sector among the investors.

The International Energy Agency (IEA) claims that a new era in global energy is emerging due to changing 
conditions of demand, production, trade, investment and carbon dioxide emissions and all those aspects 

9 Energy Charter Secretariat, 1994 Treaty.
10 Ibid.
11 Agnieszka Dobroczynska, Energetyka w Unii Europejskiej: Droga do konkurencji na rynkach energii elektrycznej i gazu.
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will affect millions of people around the world, with some significant effects for economic situation in the 
coming decades.12

While many states, with mature energy market, focus primarily on choosing the most efficient energy 
mix and resolving the environment challenges, many others are struggling with major concerns related 
to energy access and economic security. It is a well-known fact that in the developing countries, 
access to sustainable energy services is fundamental to reduce poverty and improve public health, 
increase productivity and enhance competitiveness.13 However, without taking necessary steps, the 
distance between developed and third world countries will dangerously increase what might affect 
the sustainable global development.

Burning need for infrastructure

Taking into account current urgent investment needs, it is apparent that infrastructure projects are the most 
urgent challenge for coming decades. The success or failure of each project may, to a greater or lesser extent, 
affect energy industry and thus also economic growth of particular developing country. The great areas of 
expense can be anticipated in new constructions, repairs, upgrades, including the whole scale of upstream 
and downstream industries.14 To illustrate the whole picture of current needs, it is necessary to refer to 
existing data. For instance, IEA estimates that world energy demand will increase by 4�% to 1�.� billion toe 
and the demand in Asia-Pacific region will round almost 50% of the total demand in the world. It is easy 
to envisage that this demand will need large and effective financial mechanisms for improving energy 
systems. Furthermore, successive forecasts show that until 2030 world investment needs will amount to 
around 3�5 billion EUR annually.15 Moreover, following the World Energy Outlook 2012, IEA estimates that 
nearly 1.3 billion people may remain without access to electricity and 2.� billion may not have access to 
clean cooking facilities.1�

Regions with the most challenging concerns

Despite the consequences of the current recession and decreased development in many states, global 
demand for primary sources increased 5% in 2010 and the amount of population without access to the 
electricity reached 1.3 billion, of which 84% are in rural areas.1� This brings an enormous need for underpinning 
infrastructure development and other investments related to new constructions and modernisation of old 
supply chain. As the IEA estimates, the investment needs in infrastructure development will sum up to 
around $38 trillion between 2011 and 2035. The biggest need for new transport and production facilities 
would be in Sub-Saharan Africa, Middle East and Far East, mainly in rural areas. It also has to be noted 
that increasing disproportion between accessible amounts of energy resources and growing demand for 
primary energy and infrastructure capacity in non-OECD countries will simply have significant effects for 
developed states as well.18

The new reality in emerging countries already has implications for other regions. It is likely that global 
energy demand and supply will lead regions to bigger dependence. That factor will influence the 

12 International Energy Agency, World Energy Outlook 2012 – executive summary, 
http://www.iea.org/publications/freepublications/publication/English.pdf.

13 International Energy Agency, Energy for all: financing access for the poor, 
http://www.worldenergyoutlook.org/resources/energydevelopment/energyforallfinancingaccessforthepoor/.

14 Andrew R. Thorp, Globalisation and Energy Demands in the 21st Century, 
http://www.iiuedu.eu/press/journals/sds/SDS_2011/DET_Article1.pdf.

15 Ibid.
1� International Energy Agency, World Energy Outlook 2012 – executive summary, 

http://www.iea.org/publications/freepublications/publication/English.pdf.
1� International Energy Agency, World Energy Outlook 2011 - extensive summary, 

www.worldenergyoutlook.org/media/weowebsite/2011/es_polish.pdf.
18 Ibid.
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issues such as international trade energy security among different geographic locations.19 The current 
conditions could significantly change the direction of FDI flows and the interest of global energy players 
which look for new regions to invest the money in new power generation capacity, oil and gas pipelines, 
LNG terminals, renewables or facilities improving energy efficiency. It is apparent that the level of 
demand in emerging economies will not be sufficient to cover energy resources and infrastructure. 
Therefore hypothetically the interest among governments of African or Asian countries to regulate 
attractive conditions for investors will grow in proportion to increasing demand and lowering energy 
production in their own territories.

Current trends in investment in view of multilateral investment agreements

Following the current trends in the countries from developing regions whose representatives have mainly 
not yet acceded to the ECT, it may be observed that huge investments projects are being made mostly 
by multinational private investors. Opponents of multilateral agreements may claim that those specific 
regions still remain attractive for international group of investors even though particular countries are not 
members of any international regimes.

Trying to immediately answer this logical controversy, it would be enough to base it on current challenges 
on the global scale. Taking into consideration that infrastructure bottlenecks in transportation, 
production and supply of energy require rapid development of large domestic and cross-border 
projects, it is obvious that currently ongoing constructions would not guarantee sufficient level of 
energy access for the growing population. Moreover, some of the international or regional financial 
institutions are encouraging governments to make deep commitments by joining international 
regimes. For those institutions, such as World Bank, European Investment Bank, Asian Development 
Bank, Japan Bank For International Cooperation (JBIC) or KfW Bankengruppe, leveraging the private 
or public investments need to have a strong legal background whereby each financing or subsiding 
would be protected by multilateral rules.

For instance, if the emerging economies, like China or India, want to keep stable growth, the authorities must 
resolve the critical problem of bottlenecks in energy infrastructure. This will not happen if those countries, 
including other producing, consuming or transiting countries are not interested in joining international 
investment agreements which can certainly raise attractiveness of host country and support authorities in 
their efforts of bringing significant capital from foreign sources.

Observing current trends in global trade, it can be assumed that the financial crisis has decreased FDI flows 
and made multinational companies more reluctant to spend their capital. Although, particular international 
groups continue to financially support projects, mainly in the resources-rich regions, even though the 
majority of individual countries is not a part of any multilateral investment regime. Furthermore, some of 
the countries, the most attractive in an investor’s view, are considered as politically unstable with a weak 
investment regulation. This might lead to the opinion that attractiveness may be achieved by different 
solutions, avoiding joining any international/regional frameworks.

The policy makers from developing countries usually consider entering any legally-binding rules as a 
needless commitment since foreign investors supplement their domestic activities by initiating FDI on 
their territory. Nevertheless, common knowledge among energy experts and available statistics show that 
assuming that today’s rate of FDI stays at the same level for next decades, it will neither sufficiently reduce 
existing bottlenecks in infrastructure nor will guarantee uninterrupted developments in energy sectors in 
particular countries.

Nature of the rapid globalisation process in energy

Current challenges in the energy sector should be meaningfully addressed on a global scale. It is not possible 
anymore to deal with energy objectives separately, in isolation from the relationship between globalisation 
and energy. Over recent decades the international dimension of energy has been constantly growing and 

19 Globalisation and energy supply; Strategic Risk in the 21st Century, http://www.bglegis.com/globalEnergyRisk.pdf.
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it has particular consequences for the international community and world leaders. As been suggested by 
Daniel Yergin – the initiator and Chairman of Cambridge Energy Research Associates, during his speech in 
Moscow on 2� June 2013, in terms of globalisation processes, there should be a general expectation that 
it will bring about several informal relations and perhaps tensions between countries, especially energy 
producers. Thus it seems difficult to predict the consequences of these aspects for investment flows. FDI, 
in terms of getting an access to the resource-rich areas, might be affected by political and other non-
commercial aspects.20

Globalisation process has several implications posing real threats to economic development around the 
world, particularly in developing, countries including both economic and social elements. Furthermore, 
the lack of governance in energy investment and transparent and extensive multilateral rules provides 
uncertainty for all actors in the energy sector and limits economic development.

Decision-makers face difficult problems regarding pending growth of energy demand and increasingly 
difficult access to resources. Then the main question appears how the authorities will resolve the gap 
between global supply and demand. Population growth, changing lifestyle, fast development of new 
economies, all entail significant amount of fuels to keep the growth stable and uninterrupted. On the other 
hand the balance between supply and demand is not guaranteed and needs enormous efforts, both at the 
political and economic level to secure natural resources enough for each player.21

As far as the emerging countries are concerned, in the globalisation era, the major emphasis is being put 
on gas and electricity. This results in establishing international joint ventures including the American or 
European companies, which invite or are invited to common projects with Asian, African or Maghreb firms. 
Those private entities participate in restructuring the economies and help to bring know-how and modern 
technology into the new markets. The other positive effects of globalisation process go in general into 
education systems, labour market or health sector.22

How do developing countries benefit from multilateral investment frameworks? 
Uniqueness of the ECT in comparison with bilateral investment treaties

Specific investment protection – unique character of ECT in the map of investment agreements

One of the forgotten advantages of multilateral regimes is the fact that one framework covers several 
bilateral treaties between numerous actors which simplify the whole process of market improvement 
actions. A good example of this is the ECT. The Treaty covers more than 1200 bilateral investment treaties 
(BIT) taking into account all existing BIT between current fifty-four members of the ECT.

The ECT is associated with a scale far exceeding BIT: a wide range of identical rules for more than fifty 
countries, broadly defined term of investment and a huge range of possible judicial and extra-judicial 
settlement of disputes. With regards to high level of protection that can be compared with modern BIT, the 
ECT offers a higher level of legal certainty. The ECT arbitration judgments are not based on similarity, but 
they are based on the same legal text.

Multilateral investment agreements make a difference

Multilateral investment agreements enable stability in terms of investors’ accessibility to energy 
resources. On one hand, there is sovereignty of the countries over their reserves. Taking the ECT example, 
each member state has a right to take independent decisions regarding the level of development 
domestic and state-owned energy fields and how much each energy sector will be opened for foreign 

20 Andrew R. Thorp, Globalisation and Energy Demands in the 21st Century, 
http://www.iiuedu.eu/press/journals/sds/SDS_2011/DET_Article1.pdf.

21 Globalisation and energy supply; Strategic Risk in the 21st Century, www.bglegis.com/globalEnergyRisk.pdf.
22 Andrew R. Thorp, Globalisation and Energy Demands in the 21st century, 

http://www.iiuedu.eu/press/journals/sds/SDS_2011/DET_Article1.pdf.
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investors. On the other hand, many frameworks, including the ECT require that the rules of research, 
development, obtaining energy resources must be available to the public, and in non-discriminatory 
and transparent manner.23

The aim of the ECT is to introduce the same kind of investment protection in comparison to BIT, although 
aspects of investment protection under ECT are much more extensive, than the standards included in most 
contracts BIT. There are many more similarities than differences, however there are some relevant elements 
that the ECT differs from bilateral treaties like the definition of an investment, the provisional application of 
the national treatment.24

Charter’s advantages in promoting and protecting investment flows

As many experts prove, the energy sector faces a lack of large investments nowadays. One of the reasons 
for that situation is the current recession and global financial crisis. Abandoned projects, mainly for building 
a new supply capacity seems to be postponed for better times. Another cause for the hesitancy of large 
investments depends on caution of the big energy firms which are not ready to invest huge amounts of 
money because of uncertainty of energy prices and political stability. Furthermore, the ongoing discussions 
in different regions about environmental, economic and security objectives make decision-makers more 
reluctant to be active in spending capital abroad, especially in an unpredictable regulatory environment.25 
It is notably not promising for Energy Charter which wants to enlarge to new regions on the basis of its 
consolidation, expansion and outreach policy.

Even though prolonged shortage may be observed in the investment, the inevitability of growing demand 
will cause increasing needs for huge investment in upgrades. In other words, access to capital is critical 
for maintaining the existing infrastructure and developing new projects. In this sense, the governments 
and private companies will eventually have to solve this pressing issue. It is doubtful that the solutions like 
regional or bilateral investment agreements would change anything on a bigger scale. It is most probable 
that only global or multilateral regimes may remarkably contribute to a process of boosting investment in 
old and new capacity.

If foreign investment corresponds to the legal order of the state concerned, the ECT is to ensure the 
transparency and stability of the host country in relation to the project. Besides, the Treaty protects foreign 
investors against the non-commercial risks, i.e. discrimination, direct or indirect expropriation or breach 
of individual investment agreements. The need for stability in the relationship between investors and 
host countries is significantly important notably in the energy sector due to the fact that energy-related 
projects usually have long-term horizon and become capital intensive. This is also of great importance for 
the majority of financial institutions that provide loans, grants for private and joint-venture investment. 
Donors often provide financial support for investment but usually require market and law reforms as a 
preliminary conditions for launching subsidies. For those institutions, that kind of requirements is the 
element to guarantee sustainability of the project and macroeconomic growth.

Recommendations to the Energy Charter Secretariat concerning 
methods of raising the attractiveness of the ECT for new regions

Necessity to develop cooperation and build long-term links with financial institutions

The Energy Charter Treaty deserves to be an important element in dialogue with third countries 
because it already provides existing common rules which may be reasonably broadened out to new 
geographical locations. Last but not least, authorities of developing countries need to cooperate with 

23 Alexander J. Belohlavek, Miedzynarodowa ochrona prawna inwestycji w energetyce.
24 Ibid.
25 Jan H. Keppler; Christian Schülke, Investing in the Energy Sector: An Issue of Governance, 

http://www.sefalliance.org/fileadmin/media/sefalliance/docs/Resources/Green_Economy/IFRI_Investing_in_Energy_KepplerFeb2009.pdf.
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multilateral financial donors, international organisations to maximise benefits and profits as well as 
minimise several risks and costs.2�

This reality may become a chance for the Energy Charter which seeks to support different type of actors 
in order to emphasise its attractiveness as a reliable leader in global governance. The Energy Charter 
Secretariat in its efforts should constantly repeat and try to convince that ratification of the Treaty may 
significantly help activities made by the countries to guarantee foreign capital.

Therefore, close cooperation with financial institution may lower broad opinion that the influence of the 
ECT has been rather minimal because there are no possibilities to finance important projects. Thinking 
about existing instruments to achieve this, Secretariat could consider strengthening the ties with financial 
institutions, like World Bank or Asian Development Bank, signing a kind of memorandum of understanding 
(MoU) that the ECT is relevant and therefore specific donors would very much welcome ratification of the 
ECT by individual country because it will allow them to support and finance projects under much better 
investment conditions.

Once again on global governance and placing the Charter as a main governor

To illustrate the necessity of creating multilateral governance in investment field, some examples and 
observations from the past few years are required. Even though many BIT and MIT exist, investors are 
often facing different types of discriminations, the popular rules of national treatments are not understood 
properly by the states, and the energy fields are becoming more unavailable for foreign investors. Those 
kinds of situations happen despite existing protection provisions from different treaties or agreements. 
When development of particular project eventually starts, investors often do not have enough guarantees 
about security of their personnel, technology provided on the spot or opportunities of uninterrupted work 
and benefits in a long-term perspective. Thus the Energy Charter should repeatedly, publicly stress the 
importance of gathering maximum number of the countries under the ECT, including energy producers 
and consumers, under ECT. It would have political influence as a refreshment of the core activity under the 
Treaty what should have been met with very positive reactions among the current states and hypothetical 
new members and observers.

Furthermore, the Energy Charter should raise its profile by initiating dialogue on creating good guidelines 
and recommendations for all players in order to develop international cooperation in investment field. 
Taking into account that energy has an impact on global economy, boosting FDI basing on ECT provisions 
would contribute to overcoming the current economic crisis. It is especially important nowadays because 
energy projects, as the investment decision until energy is provided to the market, need long-term stability, 
even more salient today during the period of hesitancy among group of investors. Eventually, the Energy 
Charter Treaty gives investors this stability, desirable for large projects which tie investors to the host 
governments for a few decades.

It was stated above, that investments in the energy-rich regions are not highly probable due to the 
hesitancy of key energy producers to allow foreign investors to invest capital in upstream business 
because this sector remains strategic for those countries economically and geopolitically. Global 
governance in investments would never be achieved if all sides avoid the discussion on how to steer 
directions of investment regimes nowadays. Lack of governance stops implementation of many 
promising projects because the openness of several markets is blocked. In general, this happens due 
to the political hesitance of local authorities even though chances of reaching sufficient investment 
capacity are very limited. Access to the resources, enough level of supply, and improvement of 
downstream sector needs to be resolved in the upcoming years. As always, the Energy Charter may 
aim at providing the right assistance in initiating and leading the discussion on the basis of existing ECT 
provisions. Without dialogue between all sides, energy goals for 2030-2035 will not be accomplished 
and millions within the population will still be living without access to the energy.

2� United Nations, Financing For energy infrastructure development and investment needs, 
http://www.unescap.org/esd/Energy-Security-and-Water-Resources/energy/theme/documents/Ch3-FinancingEnergyInfrastructure.pdf.
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According to recent attempts to create completed multilateral frameworks, which could serve as an 
instrument for harmonising FDI, it should be stated that disintegration and dispersion still exist. The lack of 
multilateral governance on a basis of extensive framework creates additional expenses for entities, notably 
for smaller-scale companies which must spend additional money and other resources for legal analysis, 
political lobby etc. This system seems to be more beneficial for large companies which have been active 
in FDI for many years.2� Linking those additional costs with political and economic instability, potential 
consequences may stop significant number of foreign investors from taking important decisions related 
to entering new countries. The Energy Charter should address these problems and market distortions as a 
serious barrier for FDI development, calling for bigger interest in the ECT among international community, 
which might play a major role on the way to future global governance.

The role of the Treaty in the context of multilateral governance – new opening

In terms of addressing all necessary and salient issues, the Energy Charter Secretariat may consider initiating 
public discussion about the role of the Treaty in the context of multilateral governance. Some of the currently 
problematic issues like discrimination or lack of respect for national treatment rules are already a part of the 
Treaty. Others, like blocking foreign investors from accessibility to energy-rich reserves may have serious 
consequences for energy sector development in coming decades. In this sense, addressing new issues will 
raise the Charter as a pro-investment oriented group of countries which wants to again start the debate on 
how to tackle the biggest challenges in energy investments.

That kind of debate could be coordinated for instance with the World Energy Council (WEC), which has 
already started discussion about modern and broadly harmonised rules for international investment 
flows. The goal of coordinated efforts could be facilitating establishment of common rules for investment, 
strengthening the profile of the ECT as a unique framework for FDI, initiating the debate on global governance 
and evaluating the aspects to which the Treaty does not apply, mainly in pre-investment phase.

The work done so far by the WEC was based on the work of special Task Force for elaborating recommendations 
for common “rules governing (…) investments” appointed in 2008. The World Energy Council conducted 
consultations in 2008 on a basis of crucial aspects for investments like: length of the planning process, the 
long-term life of energy infrastructure, the required length of the payback period and invested capital, pre-
investment risks and financial costs.28

It is commonly known that some countries, especially those considered as producing actors remain 
reluctant to enter any multilateral treaties because the rate of foreign investment in those countries 
stay relatively high in spite of current financial crisis and instability in pricing situation. For instance 
countries seen so far as unstable in terms of macroeconomic, political or regulatory stability often offer 
different types of insurance for foreign investors, taking part of the risk on their side.29 Approaching 
the authorities of this group of countries, the Energy Charter Secretariat should try to explain, using 
available data as well as current trends and predictions, that real effects of current foreign direct 
investment rate is still insufficient to guarantee that demand in coming years will be balanced by new 
infrastructure in upstream and downstream sectors.

If the Energy Charter wants to become a major governor in 21st century in terms of regulating investment 
aspects for all countries and companies, the Secretariat should make strong efforts to regularly invite all 
actors, including major key energy players to allow them to address the most critical aspects of investment 
activities and to discuss the most important investment needs for different regions. Besides countries, 
energy companies and financial institutions should be also invited to join the debate in order to present their 
opinions and recommendations. It might create synergy between all actors and initiatives with a leading 

2� Jan H. Keppler; Christian Schülke, Investing in the Energy Sector: An Issue of Governance, 
http://www.sefalliance.org/fileadmin/media/sefalliance/docs/Resources/Green_Economy/IFRI_Investing_in_Energy_KepplerFeb2009.pdf.

28 Recommendations could be find directly in the WEC publication: “Trade and Investment Rules for Energy”, 
http://www.worldenergy.org/documents/rules_of_trade_version_180809.pdf.

29 International Energy Agency, Energy for all: financing access for the poor, 
http://www.worldenergyoutlook.org/resources/energydevelopment/energyforallfinancingaccessforthepoor.
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role of Energy Charter. One of the main elements to be achieved would be to make this particular issue less 
political and more substantial in terms of conditions for FDI flows. To attain this goal, active participation of 
donors, financial institutions, think-thanks should be provided.

Searching for identity and possibilities related to deepening cooperation with the industry

Moreover, if the Charter wants to find its contemporary identity and/or extend its geographical scope, 
there is a need to keep the way of explaining and promoting the ECT within new countries as long 
as it is necessary. Given the rapidly changing global energy landscape, FDI in the energy sector has 
been considered to be very important for strengthening international and regional economies as well 
as particular energy companies. This area is comprehensively covered by the Treaty and should be 
highlighted as one of the main advantages of ratifying the ECT. On a margin of political and strategic 
relations between the Secretariat and variety of regional institutions in Middle East and North Africa 
region (MENA) or Asian countries, the parallel efforts could be additionally directed to deepen contacts 
with regional energy companies. The main purpose would be to extend awareness about the benefits 
the Treaty offers among the companies. Creation of a stable regulatory framework which therefore may 
bring potentially interested states or public and private entities into the country which have signed 
and ratified the Treaty could be an interesting topic for conducting consultations with the companies. 
Fruitful and close dialogue with the industry is relevant due to the fact that political authorities often are 
not aware about available international law instruments. Furthermore, the general elections bring new 
cabinets of governments every few years what often forces the Secretariat to start the relations with the 
country from the beginning. Thus in order to create base for the Secretariat efforts in bilateral contacts 
with political leaders, the support from industry would be advantageous, especially in the countries 
where industry stays very close to political leadership.

Conclusions

The role of international and regional institutions has been constantly growing, therefore integration 
projects seem to be a remedy for a number of current problems also in energy sector. As it was stated 
previously, achieving long-term goals depends on reliable and harmonised common actions and initiatives 
especially on a global scale. Under those circumstances, the Energy Charter should play stronger role as the 
ECT regulates all aspects in energy dialogue. Even though the Treaty has come into force fifteen years ago 
its relevance for investors remains very high.

Taking into account that new countries continuously join the Energy Charter, whether as contracting parties 
or observers, this may be an indication for third countries that the role of the ECT stays crucial for stabilising 
domestic markets in terms of investment environment. The scale of FDI depends on level of liberalisation 
and maturity of regulations. In those terms, the Energy Charter Treaty may play a significant role in opening 
domestic markets for foreign investors because there has not been any other legal framework with such a 
broad scope of common rules in energy, especially in the investment cycle.

Global energy governance concerning energy-related investments has not been achieved yet, which 
has led to the situation where different international institutions and organisations focus on limited 
area of interest. Given the fact that the energy field has strongly polarised and become much politicised, 
it might not be possible today to establish one global governor, which would be acceptable for the 
whole international community.

The Energy Charter is looking today for its place in the energy landscape with the ambition of 
broadening geographical scope of the Treaty. It might be achievable only in the case of raising current 
salient problems particularly recognised on a global scale. Need for boosting investment scale requires 
common international initiatives and global coalition, preferably under limited number of multilateral 
conventions on investment protections. The problem of infrastructure bottlenecks requires significant 
amount of investment, and currently ongoing and planned constructions would not meet growing 
demand and development plans for number of the countries. Common initiatives and understanding 
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between political leadership, international organisations and financial institutions are needed to resolve 
today’s barriers for economic growth.

The Energy Charter may re-define its new identity on a basis of this reality proposing creation of such 
broad coalition and promoting ECT provisions as a matter of improving conditions for investing capital in 
different parts of the world. This issue may be addressed by the Constituency in the context of the review 
of the ECT scheduled for 2014 as a tool of raising global dimension of the Energy Charter on a basis of the 
core values of 1991 Energy Charter and 1994 Treaty.
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