
The speech of the Secretary General Dr. Ria Kemper 

Ninth International Conference on Northeast Asia Natural Gas and 

Pipeline 

Seoul, 27-29 September 2005 

 

Mr Chairman, distinguished delegates, it is a pleasure for me to return to this most 

prestigious forum after my participation in the Eighth International Conference last 

year in Shanghai. I am honoured to have been invited to make a keynote address 

and to present a perspective from the Energy Charter on energy cooperation in 

Northeast Asia. 

I would like to start by welcoming the close association that the Energy Charter 

enjoys both with the countries of Northeast Asia and with the debate over energy 

cooperation in this region. Although the Charter process was originally conceived in 

Europe in the early 1990s as a forum for East-West cooperation, in recent years it 

has taken on a much broader role across Eurasia. It is, I hope, well known that 

Russia, Japan and Mongolia, along with all the states of Central Asia, are signatories 

to the Energy Charter Treaty and active participants in the Charter process. It is 

perhaps less well known that China, the Republic of Korea and the Association of 

Southeast Asian Nations (ASEAN) have observer status with the Charter. As 

Secretary General, it has been both a personal and a political priority for me to 

develop this Asian dimension to the Charter process. 

In this context, it is already possible to see the outline of a common multilateral 

framework for energy cooperation in Northeast Asia, and I would like to use the 

opportunity today to explain why I believe that such a framework is necessary for the 

development of regional investment and cross-border energy flows in this region. 

But to begin with, it may be useful to recall one of the major developments of the 

past year, which has brought the debate over Northeast Asian energy cooperation 

into much sharper focus. This is the development of the Russian programme for a 

unified system of gas extraction, transportation and gasification in Eastern Siberia, 

which will have major implications for both the social and economic development of 

this part of Russia, and also for the export of natural gas to Northeast Asia. I look 

forward to the presentation of this programme tomorrow; nonetheless, without 

wanting to pre-empt my Russian colleagues, I would like to make one observation on 

this programme's historical significance. 

Thus far, despite the fact that most Russian hydrocarbon reserves are in Asia, 

virtually all of this production has moved westwards towards European markets. 

Even as new fields have been discovered, it has proved far easier to adapt, improve 

and modernise the existing pipeline network than to build a new one. The 

development of the East Siberian reserves in order to serve the growing markets of 

Northeast Asia represents a new chapter in Eurasian energy cooperation, requiring a 



new set of relationships among the countries concerned and the creation of an 

entirely new transportation infrastructure. 

There is undoubtedly a market opportunity for Russian gas in this region. Demand 

for natural gas in Northeast Asia continues to grow rapidly, and is expected to 

increase at twice the global average in the years until 2020. While LNG is likely to 

take up some of the incremental demand, the size and relative proximity of the East 

Siberian reserves suggests a rich potential for cross-border trade. 

For this potential to be realised, it will be essential to promote a sound climate for 

long-term investment, and to put in place adequate mechanisms for the sharing and 

mitigation of risk. A part of this challenge can be met by governments acting 

individually, for example by ensuring that favourable conditions for private industry 

are embedded and enforced in national legislation. A further part can be met by 

governments acting on a bilateral basis, particularly in relation to the operation and 

synchronisation of specific cross-border investment projects. However, if we are to 

speak of a genuine regional dimension, then it is also vital that governments act 

collectively in order to agree, as much as possible, a set of ‘rules of the game' 

governing investments and cross-border energy flows. 

This is offered by the Energy Charter Treaty, which was completed in 1994 and 

which has been signed by fifty-one participating states across Europe and Asia. The 

Treaty is a distinctive attempt to formulate a binding instrument of international law 

for the entire energy investment cycle, including not only investment in production 

and generation, but also the terms under which energy is traded or transported 

across national borders. It is founded on a mutual interest in energy cooperation 

among energy consumers, producers and transit countries, and it is this balance of 

interest that makes the Charter a particularly relevant instrument for the Northeast 

Asian region. 

Looking at the Treaty in more detail, a first point to note is the implicit recognition that 

the main bulk of investments in the energy sector will be made not by governments, 

but by private industry, based on a commercial assessment of the risks and 

opportunities involved. In saying this, I should underline that the Treaty does not 

seek to prescribe any particular structure of energy markets on its participating 

states: each Contracting Party to the Treaty is free to decide how, and to what 

extent, its national and sovereign energy resources will be developed, and also the 

extent to which its energy sector will be opened to foreign investments. However, 

once a foreign investment is made in the energy sector in line with a country's 

national legislation, the Treaty is designed to provide a reliable and stable interface 

between this investment and the host government. 

This need for stability in the relationship between investors and host governments is 

particularly acute in the energy sector, where projects tend to be fixed, highly capital-

intensive and with payback times stretching over many years, sometimes over 

decades. For these reasons, investors in the energy sector can be exposed over 

time to non-commercial risks such as discriminatory treatment, direct or indirect 

expropriation, or the breach of individual investment contracts. The binding rules 

contained in the Energy Charter Treaty can play a significant and positive role in 



mitigating these risks. As a result, they can foster the confidence that is necessary 

for investment decisions, and also reduce the cost of investment capital on 

competitive international markets. 

A second important feature of the Treaty is its specific and unique attention to cross-

border energy flows, and particularly to energy flows in transit. This is a major 

strategic issue in Eurasia, as energy resources - hydrocarbons in particular - are 

transported across increasingly large distances and across different national 

jurisdictions from producer to consumer. By its nature, energy transit is an activity 

that involves a chain of countries, and this chain is no stronger than its weakest link. 

A reliable transit regime in a large geographical area such as Eurasia therefore has 

to be based on common minimum standards for access and transparency to which 

all countries subscribe as part of a multilateral process. 

Through its Article 7, the Treaty offers a set of multilateral legal obligations dealing 

specifically with energy transit flows. Under this Article, Signatory states commit 

themselves to taking all necessary measures to facilitate transit of energy, as well as 

to co-operate in order to mitigate the effects of interruptions in energy supply. 

Measures to facilitate transit must be taken on a non-discriminatory basis, and 

without imposing any unreasonable delays, restrictions or charges. 

Transit countries are also under an obligation not to interrupt or reduce existing 

transit flows, even if they have disputes with another country concerning this transit. 

In such cases, they have the possibility to invoke a special, rapid conciliation 

procedure, under which an independent conciliator is empowered to fix interim transit 

tariffs for up to twelve months if the parties to the dispute fail to reach an agreement. 

As part of the existing Treaty, these rules came into force in 1998. However, 

experience showed that the issue of transit across Eurasia remained an area of 

concern, particularly for landlocked energy producers in the Caspian and in Central 

Asia. The Energy Charter's member states therefore took the decision to start 

negotiations on a new legal instrument, known as the Transit Protocol, in order to 

provide more detail on specific operational issues relating to energy transit. 

Regrettably this instrument remains unfinished, because of a small number of 

matters that remain subject to agreement between the European Union and the 

Russian Federation. 

However, I would like to emphasise the large degree of consensus that has already 

been reached on the bulk of the draft text: in its current form, the draft Protocol would 

clarify, for the first time under international law, such key issues as the definition of 

"available capacity for transit", and oblige pipeline operators to hold negotiations, in 

good faith and based on transparent procedures, over access to such capacity. It 

would also stipulate that transit tariffs be cost-reflective, objective and non-

discriminatory, and prohibit the illegal taking of energy resources in transit. 

I hope that I have managed in this brief introduction to provide a flavour of the 

substantive rules that are part of the Treaty. But value of these rules is linked to the 

way in which they are implemented in practice, and this is why the Treaty includes 

strong mechanisms for the settlement of disputes, both in relation to disputes 



between states that are Contracting Parties, and also between individual investors 

and these states. 

To illustrate this point in relation to Contracting Parties, I would like to take as an 

example the South Caucasus Gas pipeline, which is being constructed in parallel 

with the Baku-Tblisi-Ceyhan oil pipeline up to a connection with the existing Turkish 

gas transmission network in Erzurum. This gas pipeline will serve as an export route 

from the Shah Deniz field in Azerbaijan, and is by any standards a major cross-

border project, almost one thousand kilometres in length and involving total capital 

expenditures of over 1 billion USD. 

All the countries directly involved in the project, Azerbaijan, Georgia and Turkey, 

have ratified the Energy Charter Treaty, and the agreements that provide the legal 

structure for the pipeline draw substantially upon the Treaty's provisions and 

principles. By way of example, the Inter-Governmental Agreement between 

Azerbaijan and Georgia relating to the transit of natural gas through the South 

Caucasus pipeline is explicit in confirming - in line with the Treaty's Article 7 - that the 

parties shall not interrupt or impede the freedom of transit, receipt or delivery of 

natural gas across their territories. To ensure that these obligations are fulfilled, the 

provisions for the resolution of disputes refer directly to the procedure for an arbitral 

tribunal established in Article 27 of the Energy Charter Treaty. In this way, the Treaty 

provides a ‘safety net' that enhances the legal security of specific cross-border 

projects. 

The Treaty also protects individual foreign investors in the energy sector by granting 

them the right to take the host country to international arbitration in the event of an 

alleged breach of a Treaty obligation. As I have mentioned earlier, these obligations 

include the requirement to provide non-discriminatory treatment, protection against 

the most important non-commercial risks, and also protection of individual 

investment contracts. Thus far, the Secretariat is aware of six cases that have been 

brought by private investors in this way; two of these cases have so far been the 

subject of arbitral awards, and there is increasing awareness in the international 

energy community of the possibilities of international arbitration through the Energy 

Charter Treaty. 

The provisions on dispute settlement are therefore crucial in ensuring compliance 

with the Treaty, but their significance extends well beyond the cases that come to 

court. Perhaps more important is the fact that the existence of these mechanisms, 

and the knowledge that they can be used effectively, provides persuasive 

encouragement for Contracting Parties to observe their Treaty obligations in the first 

place, or to reach amicable settlements when a potential problem arises. 

Formal juridical mechanisms are not the only way in which the Energy Charter 

process supports compliance with the Treaty's obligations. There is also a well-

established dialogue with participating governments, designed to raise awareness 

about specific provisions and to monitor progress with the implementation of Treaty 

commitments. Examples of the Charter's work in this area include in-depth reviews 

of the investment climate, which provide analysis and recommendations for 

individual member states on improving conditions for investment in the energy 



sector. These are discussed in the Charter's Investment Group and the 

recommendations endorsed by our governing body, the Energy Charter Conference; 

the resulting reports are all available on the Energy Charter's web site. 

Another important aspect of our work, which I have not highlighted today but which I 

know is a high priority for all the countries of Northeast Asia, is a cooperative effort to 

reduce the environmental impact of energy use through programmes and policies on 

energy efficiency. This work is based on a protocol to the Treaty, and the Charter's 

role in this area is to provide a policy forum in which leading OECD states and 

countries in transition can share their experience and advice. 

Finally, alongside the enforceable disciplines included in the Treaty, the Energy 

Charter is also involved in developing non-binding instruments that can facilitate 

cooperation among member states. I would particularly like to draw your attention to 

the Model Agreements on cross-border pipelines, which were endorsed by the 

Energy Charter Conference in December 2003. These consist of a model Inter-

Governmental Agreement, between participating states, and a Host Government 

Agreement, between an individual state and project investors, which provide 

examples of best international practice that can be used when negotiating specific 

cross-border pipeline projects. 

I am pleased to say that these Model Agreements have already proved useful; they 

helped to provide a basis for discussions between Kazakhstan and Azerbaijan in 

2004 on the trans-Caspian Aktau-Baku transport system, which would provide an 

additional export route for Kazakh energy resources through the Baku-Tblisi-Ceyhan 

pipeline. 

Mr Chairman, I have mentioned a number of elements from the experience of the 

Energy Charter process that I feel are directly relevant to Northeast Asia, and I hope 

that this perspective has been a useful one. In my view, there is a need in Northeast 

Asia for a regional framework that can encourage investment and cross-border 

energy flows, and which can also underpin broader social and economic 

development and contribute to long-term political stability. In designing such a 

framework, I believe that a multilateral approach is essential, not least because such 

an approach facilitates cooperation among states - rather than competition between 

them. 

The foundations for regional cooperation are in place, based on the availability of 

resources, on demand for these resources, and upon a growing appreciation of the 

benefits of transparent, rule-based and sustainable energy markets. To this I would 

also add the important fact that the major partners in Northeast Asia are already 

associated with a relevant multilateral framework through the Energy Charter 

process; as I noted at the beginning of this presentation, these partners include three 

signatories of the Energy Charter Treaty - Russia, Japan, and Mongolia - and two 

countries with the status of observers - China and the Republic of Korea. 

I should add, in order to provide a complete picture, that the Russian Federation has 

not yet ratified the Treaty, although I should underline that it is an active participant in 

the Energy Charter process and does apply the Treaty provisionally. It remains a 



high priority for the Energy Charter process to secure ratification by Russia, in 

recognition of the key role that this country plays on Eurasian energy markets. Given 

the importance of a stable framework for investment and cross-border flows across 

Northeast Asia, I believe that such a development would also be strongly in the 

interests of the countries represented at this Conference. 

I would therefore conclude by inviting all countries of the Northeast Asian region - 

including the Russian Federation and the current observer states China and the 

Republic of Korea - to make full use of the Energy Charter framework. In my view, 

this would provide an optimal and ready-made platform for closer regional ties in the 

energy sector, and facilitate the emergence of a Northeast Asian Energy Community 

based on rules and principles that would be shared by countries across Eurasia. 

On behalf of the Secretariat, I also take this opportunity to assure you of our interest 

and readiness to continue the dialogue with you on the role the Energy Charter 

Process could play for the energy cooperation in Northeast Asia. 

Thank you for your attention. 


